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INTEREST OF AMICI CURIAE

Pursuant to Fed. R. App. P. 29, Amici respectfully submit this brief in
support of the Appellees. Both parties have consented to the filing of this brief.!

Amici are legal experts in the fields of international law and human rights.?
They teach and have written extensively on these subjects. While they pursue a
wide variety of legal interests, they all share a deep commitment to the rule of law,
respect for human rights, and the principles of accountability for perpetrators and
redress for victims. Their work has been cited by courts at all levels of the federal
judiciary for guidance in determining the content of international law and its
Impact in domestic proceedings.

Amici believe domestic corporations are subject to liability under the Alien
Tort Statute (“ATS”) when they violate international norms that are specific,
universal, and obligatory, the standard set forth by the Supreme Court in Sosa v.
Alvarez-Machain, 542 U.S. 692 (2014). Amici further believe the Court’s decision
in Jesner v. Arab Bank, PLC, 138 S. Ct. 1386 (2018) applies solely to foreign

corporations and does not foreclose ATS relief against domestic corporations.

1 No counsel for a party authored this brief in whole or in part, and no such counsel
or party made a monetary contribution intended to fund the preparation or
submission of this brief. No person other than the amici curiae, or their counsel,
made a monetary contribution intended to fund its preparation or submission.

2 A list of the amici curiae appears in the Addendum.
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Amici would like to provide the Court with their perspective on these issues.

They believe this submission will assist the Court in its deliberations.
SUMMARY OF ARGUMENT

This case is about non-consensual human experimentation performed by
U.S. domestic corporations in Guatemala during the 1940s and 1950s. The victims
of these medical experiments—individuals who were unknowingly infected with
syphilis, their estates, and their descendants—are now seeking justice and
accountability.

The Appellants began conducting medical experiments regarding sexually
transmitted diseases in the United States during the 1930s and 1940s. These
experiments were part of the infamous Tuskegee Study, where poor, African
American sharecroppers were deceived about their medical condition “so that the
researchers could test and observe the effects of untreated syphilis in humans.”
Estate of Alvarez v. Johns Hopkins University, 275 F. Supp. 3d 670, 681 (D. Md.
2017). According to the pleadings, these studies were soon extended to Guatemala
because the Appellants concluded they could conceal the experiments from the
public. Id. at 682. Throughout the late 1940s and into the 1950s, the Appellants
intentionally infected hundreds of individuals, including children, in Guatemala.
Id. None of these individuals consented to this medical experimentation. When the

Guatemalan experiments were finally disclosed in 2010, it led to the creation of a
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U.S. presidential commission and a formal apology from the United States.® Id. at
683.

The victims, their estates, and descendants subsequently filed suit in the
United States. The Third Amended Complaint alleges claims of non-consensual
human experimentation under the Alien Tort Statute. The defendants include a
U.S. drug company, a U.S. foundation, and a U.S. university.

In Estate of Alvarez v. Johns Hopkins University, 373 F. Supp. 3d 639 (D.
Md. 2019), the district court properly rejected the Appellants’ efforts to dismiss
this lawsuit. Guided by the Supreme Court’s decision in Jesner, the district court
found that domestic corporations are subject to suit under the ATS. Id. at 649. The
Appellants now seek interlocutory review to challenge the district court’s decision.

The Fourth Circuit should affirm the district court’s decision for two
reasons. First, Appellants and their amicus disregard the Supreme Court’s clear
holding in Jesner by repeatedly relying upon the reasoning of the three-Justice
plurality. Ironically, Appellants fault the district court for recognizing the sole
issue that garnered a majority of Justices in Jesner: that foreign corporations are
not subject to ATS liability. Second, Appellants’ arguments that a federal cause of

action for corporate liability is required under the ATS and their reliance on the

3 See PRESIDENTIAL COMMISSION FOR THE STUDY OF BIOETHICAL ISSUES,
“ETHICALLY IMPOSSIBLE:” STD RESEARCH IN GUATEMALA FROM 1946 TO 1948
(Sept. 2011).
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Torture Victim Protection Act (“TVPA”) as a guide for interpreting the ATS are
also misplaced. Requiring Congress to adopt legislation authorizing a cause of
action under the ATS is contrary to the text of the statute and the Supreme Court’s
holding in Sosa v. Alvarez-Machain, 542 U.S. 692 (2004). It would also leave the
ATS a dead letter, which the Supreme Court explicitly declined to do in both Sosa
and Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108 (2013).

In sum, the district court ruled correctly, and its reasoning should be
affirmed.

ARGUMENT

l. APPELLANTS DISREGARD THE SUPREME COURT’S CLEAR
HOLDING IN JESNER V. ARAB BANK, PLC.

In Jesner v. Arab Bank, PLC, the question presented to the Supreme Court
was whether the Alien Tort Statute “categorically forecloses corporate liability.”
At the outset of the opinion, Justice Kennedy offered a similarly broad framing of
the question presented in Jesner, 138 S. Ct. at 1394.

Petitioners contend that international and domestic laws impose

responsibility and liability on a corporation if its human agents use the

corporation to commit crimes in violation of international laws that
protect human rights. The question here is whether the Judiciary has

the authority, in an ATS action, to make that determination and then

to enforce that liability in ATS suits, all without any explicit

authorization from Congress to do so.

Despite this broad framing, the Jesner majority explicitly limited its decision

to the issue of ATS liability for foreign corporations. Thus, the Court stated that “it
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would be inappropriate for courts to extend ATS liability to foreign corporations.”
Id. at 1403 (emphasis added). Indeed, the Court’s holding is unambiguous: “the
Court holds that foreign corporations may not be defendants in suits brought under
the ATS.” Id. at 1407.

Despite Jesner’s clear holding, Appellants fault the district court’s decision
for recognizing the sole issue that garnered a majority of Justices in Jesner: that
foreign corporations are not subject to ATS liability. In Estate of Alvarez, 373 F.
Supp. 3d at 649, the district court correctly stated that Jesner was limited to foreign
corporations. And yet, Appellants criticize the district court for dismissing the
actual holding in Jesner and not relying instead on the reasoning of the three-
Justice plurality. Opening Brief of Defendants-Appellants at 13-14, Estate of
Alvarez v. Johns Hopkins University, No. 19-1530 (4th Cir. July 29, 2019)
(“Opening Brief”).

Appellants further assert that the Jesner decision supports their arguments
that domestic corporations cannot be sued under the ATS. Id. at 16, 29. But these
arguments overstate the Supreme Court’s opinion by repeatedly referencing
language from the three-Justice plurality. For example, only three Justices believed
the Torture Victim Protection Act offered a meaningful comparison for
understanding the scope of ATS litigation. Id. at 11 (quoting Jesner, 138 S. Ct. at

1404). Only three Justices believed that ATS litigation discourages American
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investment abroad. Id. at 12 (quoting Jesner, 138 S. Ct. at 1406). And, only three
Justices in Jesner suggested that international practice counseled against
recognizing corporate liability. Id. at 10-11 (quoting Jesner, 138 S. Ct. at 1401). In
fact, not even the three-Justice plurality concluded that international law precludes
corporate liability. As Justice Kennedy clearly stated in Jesner, 138 S. Ct. at 1402
“[t]he Court need not resolve . . . whether international law imposes liability on
corporations.” See generally William S. Dodge, Jesner v. Arab Bank: The Supreme
Court Preserves the Possibility of Human Rights Suits against U.S. Corporations,
JUST SECURITY (Apr. 26, 2018), https://www.justsecurity.org/55404/jesner-v-arab-
bank-supreme-court-preserves-possibility-human-rights-suits-u-s-corporations/.

Appellants’ amicus makes similar assertions that rely on the three-Justice
plurality in Jesner over the majority opinion and its more limited reasoning. Brief
of Amicus Curiae the Chamber of Commerce of the United States of America
Supporting Appellants at 9, 10, 13, 23, Estate of Alvarez v. Johns Hopkins
University, No. 19-1530 (4th Cir. Aug. 5, 2019)

In Jesner, the Supreme Court had an opportunity to categorically foreclose
corporate liability under the ATS. It declined to do so. Accordingly, the district
court’s decision is consistent with Jesner. Indeed, its reasoning is shared by other
courts. See, e.g., Doe v. Nestle, S.A., 906 F.3d 1120, 1124 (9th Cir. 2018), opinion

amended and superseded on denial of reh’g, 929 F.3d 623 (9th Cir. 2019) (“Jesner
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did not eliminate all corporate liability under the ATS . .. .”); see also Al Shimari

v. CACI Premier Tech., Inc., 320 F. Supp. 3d 781, 788 (E.D. Va. 2018)

(jurisdiction over domestic corporation is consistent with the purposes of the ATS

and does not conflict with the holding or reasoning of Jesner).

II.  APPELLANTS’ ARGUMENTS THAT A FEDERAL CAUSE OF
ACTION FOR CORPORATE LIABILITY IS REQUIRED UNDER
THE ALIEN TORT STATUTE AND THEIR RELIANCE ON THE
TORTURE VICTIM PROTECTION ACT AS A GUIDE FOR
INTERPRETING THE ALIEN TORT STATUTE ARE EQUALLY
MISPLACED.

Appellants argue that the district court’s interpretation of Jesner “flouts
Congress’s express choice not to impose corporate liability in the Torture Victim
Protection Act, a provision enacted as part of the Alien Tort Statute; . . .”” Opening
Brief, supra, at 3 (emphasis in original); see also id. at 17 (“Creating a cause of
action against domestic corporations would require disagreeing with the judgment
Congress itself made in a statute enacted under the Alien Tort Statute, . . .”).
Appellants also reference the plurality’s language in Jesner that “Congress, in the
Torture Victim Protection Act of 1991—°the only cause of action under the ATS
created by Congress rather than the courts’—chose to impose liability only on
natural persons.” Id. at 11 (quoting Jesner, 138 S. Ct. at 1403-04); see also id. at

41 (quoting Jesner, 138 S. Ct. at 1403) (Congress passed the TVPA to provide “an

unambiguous and modern basis for a cause of action under the ATS.”). To be clear,
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the Appellants’ references to Jesner merely reflect the three-Justice plurality in
Jesner.

The Appellants thus suggest that Congress must adopt an express cause of
action in order for claims to be brought under the ATS. The Appellants rely on the
TVPA in support of this argument.

Appellants’ amicus makes similar arguments. It notes, for example, that the
TVPA is “the only cause of action Congress has created relating to the ATS.”
Brief of Amicus Curiae the Chamber of Commerce of the United States of
America, et al., supra, at 9 (emphasis in original). In contrast, it points out that
“Congress has not created a cause of action permitting plaintiffs to sue
corporations under the ATS.” Id.

The district court engaged in a similar approach when it certified this
interlocutory appeal on “whether domestic corporate liability is available under the
Alien Tort Statute.” Estate of Alvarez v. Johns Hopkins University, 2019 WL
1779339, at *3 (D. Md. 2019) (emphasis added). According to the district court, “it
is undisputed that Congress has not codified a cause of action under the ATS
against domestic corporations.” Id. at *2. Because of this, the district court

acknowledged that there “is ‘substantial ground’ for difference of opinion” on the
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question of corporate liability under the ATS.* Id. (quoting 28 U.S.C. § 1292(b)).
For this reason, the district court concluded that an interlocutory appeal would be
appropriate.

This approach to the ATS is wholly misplaced. Requiring Congress to adopt
legislation authorizing a cause of action under the ATS is contrary to the text of the
statute and the Supreme Court’s holding in Sosa. Reliance on the TVPA has
compounded this error.

In enacting the TVPA, Congress’s intent was to supplement and expand the
ATS in two respects: (1) to provide an express cause of action for torture and
extrajudicial killing; and (2) to expand the remedy for those violations to U.S.
citizens. Introducing the bill in the Senate in 1986, Senator Arlen Spector
explained that the TVPA “clarifies and expands existing law by clearly
establishing a Federal right of action against violators of human rights and
authorizing suits by both aliens and U.S. citizens.” Cong. Rec. S12949 (June 6,
1986) (Senator Arlen Spector). By providing an express cause of action against
individuals for certain violations of the law of nations, Congress clearly did not
intend to constrain the jurisdiction of the district courts under the ATS. The House

Report states expressly that “Section 1350 has other important uses and should not

4 But see Estate of Alvarez, 373 F. Supp. 3d at 649 (“Defendants’ analogy to the
TVPA, which does not permit claims against corporate defendants, does not
persuade this Court that domestic corporate liability is precluded by Jesner.”).
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be replaced,” H.R. Rep. No. 102-367, at 3, while the Senate Report notes that the
ATS “should remain intact.” S. Rep. No. 102-249, at 5.

The ATS and TVPA are complementary statutes. And, as the Supreme Court
noted in Sosa, Congress has taken no action to rescind or even revise the ATS. “It
IS enough to say that Congress may do that at any time (explicitly, or implicitly by
treaties or statutes that occupy the field), just as it may modify or cancel any
judicial decision so far as it rests on recognizing an international norm as such.”
Sosa, 542 U.S. at 731.

Moreover, the TVPA is a separate statute. It is true that the TVPA appears as
a statutory note at 28 U.S.C. § 1350. But, the TVPA’s placement within the federal
code was not made by Congress but rather by the Office of Law Revision Counsel
(“OLRC”). When federal laws are enacted, OLRC is responsible for their
placement in the U.S. Code. See generally Tobias A. Dorsey, Some Reflections on
Not Reading the Statutes, 10 GREEN BAG 2d 283 (2007). On some occasions,
Congress indicates where new legislation should be placed within the Code. On
other occasions, Congress is silent, and placement of new legislation in the Code is
left to OLRC. Because Congress did not indicate where the TVPA should be
placed in the federal code, OLRC was responsible for its placement. When OLRC
makes these decisions, they are not meant to have any substantive impact on the

law’s meaning, interpretation, or application. See generally U.S. House of

10
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Representatives, Detailed Guide to the United States Code Content and Features,
Office of the Law Revision Counsel, http://uscode.house.gov/detailed_guide.xhtml.
Accordingly, courts cannot attach any legal significance to the specific placement
of these laws in the Code. See, e.g., United States v. Welden, 377 U.S. 95, 98 n.4
(1964) (“Certainly where, as here, the ‘change of arrangement’ was made by a
codifier without the approval of Congress, it should be given no weight.”); cf.
Washington-Dulles Transp., Ltd. v. Metro. Washington Airports Auth., 263 F.3d
371, 378 (4th Cir 2001).

To attach any significance to the TVPA’s specific placement in Title 28 of
the U.S. Code is, therefore, contrary to basic principles of statutory construction.
When judges have acknowledged OLRC’s role in the codification process, they
have rejected the significance of the TVPA’s statutory placement for purposes of
interpreting the ATS. See, e.g., Belhas v. Ya'alon, 515 F.3d 1279, 1293 (D.C. Cir,
2008) (Williams, J., concurring) (“[A] further inference of congressional intent
from the placement of the statute within the United States Code is dubious, at least
absent some indication—lacking here (see TVPA, Pub. L. 102-256, 106 Stat. 73
(1992))—that Congress itself, rather than simply the Office of Law Revision
Counsel, 2 U.S.C. 8§88 285-285¢, directed that placement.”).

The logic of requiring Congress to adopt legislation authorizing a cause of

action under the ATS becomes even more tenuous when considered in light of the

11
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Supreme Court’s decision in Sosa v. Alvarez-Machain. In Sosa, 542 U.S. at 724,
the Court made clear the ATS functioned on its own and did not require further
implementing legislation. To hold otherwise would have left the ATS a dead letter.
According to the Court, “[t]here is every reason to suppose that the First Congress
did not pass the ATS as a jurisdictional convenience to be placed on the shelf for
use by a future Congress or state legislature that might, some day, authorize the
creation of causes of action or itself decide to make some element of the law of
nations actionable for the benefit of foreigners.” Id. at 719. The statute was meant
“to have a practical effect” because “[t]here IS too much in the historical record to
believe that Congress would have enacted the ATS only to leave it lying fallow
indefinitely.” 1d.

If the ATS requires that Congress adopt an express cause of action for
claims, it would lead to puzzling outcomes. By its terms, the ATS only requires a
“violation of the law of nations or a treaty of the United States.” 28 U.S.C. § 1350.
Requiring a separate cause of action to effectuate a remedy for these violations of
international law would effectively make the statutory language superfluous. There
would be no need to reference “the law of nations or treaty of the United States”

because the cause of action would already be codified in an extant federal statute.

12



USCA4 Appeal: 19-1530 Doc: 35 Filed: 09/18/2019 Pg: 20 of 27

In sum, Appellants’ arguments would leave the ATS a nullity and would
elevate the three-Justice plurality opinion in Jesner over the majority opinion in
Sosa.

CONCLUSION

The district court properly interpreted Jesner in support of its finding that

domestic corporations may be subject to ATS claims. For these reasons, Amici

respectfully urge this Court to affirm the lower court ruling.

September 18, 2019 Respectfully submitted,
s/Paul L. Hoffman
Paul L. Hoffman
UCI Law Civil Rights Litigation Clinic
401 E. Peltason, Suite 1000
Irvine, CA 92697-8000
(310) 717-7373
hoffpaul@aol.com

William J. Aceves

California Western School of Law
225 Cedar Street

San Diego, CA 92101

(619) 515-1589

wja@cwsl.edu

Counsel for Amici Curiae
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